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INTRODUCTION 

Divorce is traumatic.  The effects are lasting and depending on the circumstances causing the 

divorce, it can take years to recover.  When we use the term grief, we often only consider it in 

terms of the death of an individual.  However, there is a significant amount of grief associated with 

divorce.  After all, it is a death of sorts, and although it may be the best solution, before the parties 

can get to the “other side”, they must go through the fire.   

That time in the fire is confusing and stressful and there are 

days when a person doesn’t really know how he or she is going 

to recover.  However, it’s during the fire that decisions need to 

be made and actions taken to ensure that the property 

distribution each party receives in the divorce doesn’t 

inadvertently wind up back in the hands of an ex-spouse.   

Further, please be aware that until a divorce is final, the 

marriage is still legal.  Although a nefarious decision made by a soon to be ex-spouse (if something 

should happen to you during a divorce proceeding and prior to a decree being entered) can be 

undone, it is still a battle – and not one that you want to leave for your heirs and family members. 

We already know that the consequences of dying without estate planning can be significant: 

lengthy delays in the distribution of your estate; court battles between relatives; your children 

being raised by someone you do not favor; and substantial costs for attorneys, accountants, 

bonding companies and probate fees. The consequences of dying without estate planning after 

your divorce can be even more significant: assets and decisions may be left to your former spouse 

or their family; your children’s guardian will control your child’s money until age 18; there may 
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be difficulty in petitioning your children’s guardian to release funds for payment of tuition, medical 

bills, clothing etc.; and you lose the opportunity to work with your attorney to reduce potential 

estate and income taxes. Only proper estate planning and guidance from an experienced attorney 

will make sure your assets go to your loved ones or favorite charity, not your ex. 

PREPARE A WILL 

If you already have an existing will, make sure you revoke it.  Title 84, Section 114 of the 

Oklahoma statutes prohibit an ex-spouse from taking as a beneficiary in your will and from serving 

as executor of your estate.  Basically, your ex-spouse is treated as being deceased for all purposes.  

That should be great news for anyone secretly 

wishing their ex-spouse was, in fact, dead.  Other 

states align with Oklahoma in removing an ex-

spouse as a beneficiary, but there are 

circumstances in which courts may still allow an 

ex-spouse to serve as the executor.  The most 

effective thing you can do is to revise your will to 

make your intentions clear.  Also, keep in mind 

that a will does not control assets that name your 

ex-spouse as a beneficiary such as a bank account set up as payable-on death or on joint accounts. 

In addition to renaming the executor of your estate, a will also allows you to make specific bequests 

of family heirlooms or specific pieces of jewelry, preventing the executor from disposing of them 

in any other way, such as selling them at a pawn shop. Your will is also where you should designate 

a guardian for your minor children. Your ex-spouse will typically have the first right to custody of 
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your children, but should your ex-spouse be deemed unfit by the court or themselves elect not to 

exercise their custody, you may no longer want your former in-laws to be in the line-up as potential 

guardians of your children. Minor children who receive a distribution from your estate may have 

to get the money from the guardian appointed by the court. Your will is your opportunity to tell 

the judge of your wishes.  Otherwise the court will only be able to guess.  

A word of caution against preparing your own will or using a cheap online form: self-prepared 

documents are often not filled out correctly or are not witnessed correctly, and therefore are often 

not admitted to probate.  That means, that the “will” created by the legislature of Oklahoma will 

control the distribution of your estate.  As such, it is best to consult an attorney you trust to make 

sure your will is going to hold up in court. 

POWER OF ATTORNEY 

Prepare a Power of Attorney to handle your finances in case you become unable to manage them 

yourself.  Recall that a Power of Attorney allows a fiduciary to act on your behalf should you not 

be able to act for yourself.  Powers of Attorney can contain limited or broad powers and can be 

very useful.  If you had a Power of Attorney created before your breakup and in which your ex-

spouse was named as attorney-in-fact, make sure to have it revoked.  You don’t want your former 

spouse to be able to control your accounts, retitle your assets, or change your trust.  Make sure you 

or your attorney send written notices to all your banks and financial institutions and any third 

parties that previously relied on the power of attorney to indicate your previous Power of Attorney 

has been revoked; never rely on just a phone call.  Additionally, destroy all copies of the prior 

power of attorney.  If the power of attorney was recorded as part of a public record, a properly 

acknowledged revocation should be recorded as well.  If you have children over the age of 18, you 
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may want to have your attorney prepare a power of attorney for them as well so that the custodial 

parent can still have access to their records and pay their bills if they are in an accident. 

ADHC 

A divorce decree does not remove an ex-spouse listed on a medical power of attorney or living 

will.  Have a new Advance Directive for Healthcare (ADHC), Living Will, or Medical Proxy 

prepared to remove your ex and select a trusted family member or friend to carry out your end-of-

life medical wishes.  You don’t want your ex-spouse making important medical decisions such as 

when to terminate life support.  The new document should also contain HIPPA language to advise 

doctors and the hospital as to who should have access to your medical information. 

BENEFICIARY DESIGNATIONS 

Complete new beneficiary designations on all policies including life insurance, auto insurance, 

homeowner’s insurance, pensions, retirement, bank accounts, etc.  Make all these changes in 

writing, never rely on a mere phone call.  You will need to contact your employer’s human 

resources department to change beneficiaries on your employee benefits such as pension, stock 

options, and life insurance. Note that if you are not yet divorced, your employer may require your 

spouse to sign a written waiver permitting you to change beneficiaries.  

PLANNING FOR MINOR CHILDREN  

Designate a Guardian to set up Trusts For Minor Children. If you have minor children you will 

want to have a trust drafted to ensure your money ends up being used for your children in the way 

you want it to. Trusts will be discussed in more detail below. 
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TRUSTS 

If you have an existing trust make sure to revoke or modify it to remove your ex-spouse as trustee 

and beneficiary.  A well written trust is a typically a key component to an estate plan. A trust 

allows you to tax plan, ensure your assets end up where you want them to when you want them to, 

and help your estate avoid probate.  Other advantages of trusts are that they can protect 

beneficiaries if there is a lawsuit and judgment against them and can preserve funds that would 

otherwise have to be depleted before certain government benefits can be provided.  A trust is 

especially important if you have minor children or other dependents. 

The trustee you name is the person who will control trust assets.  Therefore, while your ex-spouse 

may be appointed guardian or custodian of your children after you die, you can ensure they don’t 

have control over the money you leave for your children.  Instead, the trusted friend, family 

member, or independent third party you named as trustee will manage the trust assets.  The trustee 

can be authorized to make distributions directly to third parties for the benefit of the children, such 

as directly to a school for tuition payments or directly to a doctor for medical bills etc., effectively 

cutting of your ex-spouse from any influence or control over the funds.  

A trust for your children can also be structured to distribute over time, for example, at age 

milestones like ages 20, 25, and 30, or at life milestones such as upon graduation etc., allowing 

you to avoid giving your children a windfall while at the same time making sure they will have 

access to funds when they’re needed.   

RE-TITLE ASSETS 

Re-title real estate, cars, and other assets currently held in joint names.  Usually a new deed will 

need to be prepared for all real estate properties.  If there is a mortgage, either refinance or do an 

assumption of the mortgage. If your divorce has not yet been finalized  
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SECURE IMPORTANT DOCUMENTS 

Store your personal papers, including estate planning documents, at a location where your ex-

spouse or a child’s parent can’t steal or destroy them.  If you use a safety deposit box, make sure 

access is provided to a trusted friend or family member so that your documents can be accessed if 

you die. 

SEPARATION 

Many clients think they should wait until after their divorce is finalized to update their estate 

planning. This is not the case. Estate planning is especially important if you have separated, or 

know a separation is inevitable, because you do not want your soon-to-be ex to make financial and 

medical decisions for you. You can also select a funeral agent so that your estranged spouse does 

not handle funeral arrangements.  It is also strongly advisable that you create a trust, not just a will, 

while separated due to Oklahoma’s will election rights. In Oklahoma, while you are still married, 

your spouse can elect to have your will disregarded (as to their inheritance from you) if you have 

left them less than they would have been entitled to if you had died without a will.  And, although 

a trust will not eliminate your spouse’s ability to take from your estate, you can designate a trustee 

to be in charge of distributions and you can outline your intent should you die before your divorce 

is finalized.  A new will, power of attorney, living will, and trust can all be prepared without having 

to notify your soon-to-be ex.   Lastly, gifts can be made to individuals and to an irrevocable trust 

to eliminate your soon-to-be-ex’s ability to access assets. 

SECOND MARRIAGES 

If you decide to get remarried, have your attorney prepare a prenuptial agreement so your children 

can inherit your assets, rather than your new spouse, if that is your wish.  Irrevocable trusts are 
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also in invaluable tool in blended families because it ensures your partner won’t be able to prevent 

your assets from passing to your children should you die first.  Additionally, you can work with 

your new spouse to create an estate plan which will segregate assets and ensure that the children 

of each spouse do not run the risk of being disinherited. 

CONCLUSION 

Many of the things discussed above may not apply to your specific circumstances, and there may 

be many more things to consider that apply to you which were not touched on above.  The most 

important thing is to spend time now considering what your wishes are, convey those wishes to 

those most closely associated with you, and make sure you have the advice of a trusted estate 

planning attorney in carrying out your plan. 
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CHECKLIST OF POST DIVORCE ACTIONS 

• If the divorce decree grants use of your maiden name, take efforts to change all accounts, 

your social security card and you drivers license back to your maiden name. 

• Execute a quitclaim deed to transfer title to real property to your former spouse, and/or 

make sure that your ex-spouse does the same, as required by the divorce decree. Change 

passwords on all on-line accounts. 

• Change passwords on all on-line accounts. 

• If necessary, set up new accounts in your name alone. 

• Make sure that your name has been removed from any debts or loans that are no longer 

your responsibility. 

• Change bank account PODs. 

• Set up new bank accounts so that all joint bank accounts are closed. 

• Change the name on all utility accounts. 

• Change the name on any cell phone accounts. 

• Change title on vehicles. 

• Coordinate with insurance rep to change ownership of insurance policies.  Remove ex-

spouse as insured driver on vehicles. 

• Coordinate with HR representative at work to modify corporate information for you. 

• Coordinate with an attorney to create new estate planning documents. 

• Change beneficiary designation forms for life insurance and retirement accounts and keep 

a copy of the modified form for your records.  

• If you have moved, apply for a driver's license with your new address on it. 

• Make sure that the Qualified Domestic Relations Order (QDRO) is entered and 

implemented, if required under the divorce decree. 


