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CARES Act



CARES Act plus IRS guidance

• CARES Act enacted March 27, 2020

• IRS Notice 2020-50 issued on June 19, 2020

• IRS Notice 2020-51 issued on June 23, 2020

• Provides relief, tax advantages, flexibility, and expanded 

access to tax-qualified retirement plan accounts

• Optional for the Employer to adopt in its plan; however:

• Tax advantages of CRDs apply to individuals

• 2020 RMD waiver applies 



Options available under CARES Act plus existing law

3. Expanded 
withdrawals with 
tax-advantages 
(CARES Act)

4. Expanded loan 
limits (CARES Act)

5. Suspend loan 
repayments in 
2020 and add one 
year to loan term 
(CARES Act)

For “Qualified Individuals”

6. Waive RMDs in 2020 
(CARES Act)

7. Withdrawals at age 
59 ½ , for hardships, 
and from rollovers

8. In-Plan Roth      
Rollover option

For All Plan ParticipantsFor the Plan Sponsor

1. Suspend employer 
contributions

2. Pay plan expenses 
from plan assets



1) For the Plan Sponsor: Suspend Employer Contributions 

Options:

1. Suspend or reduce your employer contributions

2. Delay deposits of your employer contributions to the plan until 

after year-end

For Safe Harbor 401(k) Plans: Must provide 30 days advance notice to your 

participants before changing your 2020 contribution. 

Best Practice: Keep your employees informed of your intentionsBest Practice: Keep your employees informed of your intentions



2) For the Plan Sponsor: Pay expenses from Plan assets

Your Option: 

1. Pay plan expenses from plan assets, rather than by the 

company; thereby sharing some plan expenses with your 

employees. 

Best Practice: 

A fiduciary is responsible for ensuring all expenses paid by the plan are 

reasonable and appropriate.



Who is a “Qualified Individual” (“QI”)?

1. You, your spouse, or your dependent are diagnosed with COVID-19, OR

2. You experience adverse financial consequences as a result of you, your 

spouse, or a member of your household (someone sharing your principal 

residence): 

• Being quarantined, furloughed, laid off, or having work hours reduced due 

to COVID-19; OR

• Being unable to work due to lack of childcare due to COVID-19; OR

• Closing or reducing hours due to COVID-19 of a business that they own or 

operate; OR

• Having pay or self-employment income reduced due to COVID-19; OR

• Having a job offer rescinded or start date for a job delayed due to COVID-19.

It is the responsibility of the individual, not the employer, 
to self-certify and make the determination as to whether the individual meets the QI 

definition. The employer may rely on the individual’s self-certification without 
questioning it (unless the employer has contrary actual knowledge).



3) For Qualified Individuals: Expanded Withdrawal Options 

Favorable Tax Treatment

• Subject to income tax but with option to spread taxable income over 

3 years (2020, 2021, and 2022)

• Not subject to 10% early withdrawal tax  

• Option to waive 20% federal withholding tax 

• Option to repay as a rollover over 3 years and avoid tax

Through 12/30/20, a QI may withdraw up to $100,000 (limited to vested balance)

Option for Modification: May limit withdrawal amounts. 
Example: Up to $10,000 per month



4) For Qualified Individuals: Expanded Loan Limit

Plan participants may request a new loan or a second loan by 9/22/20 up to 

$100,000 or, if less, 100% of vested balance

• Limit is reduced by highest loan balance during previous 12 months

• May suspend loan repayments until 2021; re-amortized on 1/1/21

• An additional year is added to loan term

Key Terms



5) For Qualified Individuals: Suspended 2020 Loan Repayments 

Repayments on new and existing loans may be suspended during 2020

Revised Terms

• An additional year is added to loan term

• Interest continues to accrue

• Remaining payments re-amortized as of 1/1/21



6) For All: Waive 2020 Required Minimum Distributions (“RMDs”) 

Background
• RMDs at age 70 ½ (now 72 in 2020) if term’d or >5% owner
• 1st RMD may be April 1 of next year but doubled-up that year
• Possible RMDs during 2020:

1. Age 70 ½ prior to 2019 and RMDs began prior to 2020
2. Age 70 ½ in 2019 and no RMD in 2019; will take by 4/1/20
3. Non-owners age 70 ½ before 2020, term’d in 2020, take 

RMD in 2020 instead of 4/1/21
4. Death beneficiaries required to take RMD in 2020



6) For All: Waive 2020 Required Minimum Distributions (“RMDs”) 

Changes under CARES Act and IRS Notice 2020-51
• Eliminates 2020 RMDs for DC plans and IRAs - all 4 categories
• Would-be 2020 RMDs

• May be paid at election of participant (amend plan doc)
• If paid, not subject to mandatory 20% withholding and may 

be rolled over by August 31, 2020
• IRA repayment/rollover is not counted for one-IRA rollover-

per-year
• Death beneficiaries: 1st RMD and options extended to 2021
• Normal RMDs will resume for 2021



7) For All: Withdrawals at 59 ½, Hardships, Rollovers

• Subject to specific plan document provisions

• Subject to current income tax if you do not rollover to an IRA 

or another qualified plan (hardship can’t be rolled over)

• Subject to 10% early withdrawal tax if under 59 ½  (except 

medical hardship)

• Subject to mandatory 20% federal tax withholding



8) For All: In-Plan Roth Rollover

Option to convert any portion of taxable account into an after-tax Roth account 

within the Plan; not a rollover out of the Plan

Tax Treatment

• Creates a current taxable event 

• Converted amount and growth are 
not subject to income tax if 
distributed after age 59 ½ and at 
least 5 years after initial Roth 
contribution or conversion

Why Convert?

• Expect significant investment 
growth

• Expect higher future tax rate

• Have cash outside the Plan to 
pay current taxes



ERISA Litigation



Top ERISA Litigation Issues 

✓Excessive Costs

✓Lack of a Prudent Process

✓Conflicts of Interest/Self-Dealing 



Who is a Fiduciary?

A Fiduciary is anyone who has or exercises any 

discretionary authority or control over the 

management or administration of the plan, or gives 

investment advice for compensation (direct or indirect)



Duties of a Fiduciary under ERISA

✓Act solely in the best interest of participants

✓Ensure costs are reasonable and appropriate based on 
service and value

✓Act as a “prudent expert”; select and monitor all co-
fiduciaries and professional service providers

✓Diversify and monitor investments 



Excessive Costs Paid by Participants

• Higher fees than 
benchmarks

• Failures to:

– Benchmark 

– Obtain lowest 
cost share class 
for same fund

– Regularly review 
and monitor

– Identify costs and 
revenue 
sharing/indirect 
compensation 

Litigation Issues



Excessive Costs – Lessons Learned 

✓ Identify and understand all cost components, revenue sharing/indirect 

compensation, fund share classes, all recipients of compensation

✓ Regularly review and monitor (annually or more frequently if changes)

✓Determine if each cost component is reasonable and appropriate 

✓ Consider value and services provided 

✓ Consider needs of your plan and your participants

✓ Look at dollar value of asset-based fees

✓ Compare costs to benchmarks and competitive quotes

✓Negotiate and take charge of costs with all service providers

✓Document review process, discussion, conclusions, action



Sample Cost Analysis ($5million/50 participants)

Recordkeeper

Investment Advisor

Compliance / 

Administration

Investment Fiduciary

ERISA 3(38)

Total

.31%

.50%

.15%

.05%

1.31%

.25%

.20%

Weighted Average 

Fund Expense Ratio
.30%

.23%

$15,500

$25,000

$7,500

$2,500

$65,500

Competitor 

#3
$11,500

Competitor 

#2
$12,500

Competitor 

#1
$10,000

$15,000

Benchmark Average* 1.18% $59,000

*Source: 401(k) Averages Book



Lack of a Prudent Process

• Thoughtful, prudent, ongoing due diligence process

• Hire experts

• Committee Charter

• Investment Policy Statement

• Quarterly monitoring of investments and plan matters

• Take action for sustained underperformance

• Document review process, discussion, conclusions, action



Conflicts of Interest/Self-Dealing 

• Proprietary funds 

• Payments to affiliated entities

• Incentives and discounts 



Q&A


