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Tax Practice Standards

• State Boards of Accountancy

• Internal Revenue Code and Treasury Regulations penalty 
provisions

• IRS Circular 230 https://www.irs.gov/pub/irs-utl/revised_circular_230_6_-_2014.pdf

• AICPA SSTS 
http://www.aicpa.org/interestareas/tax/resources/standardsethics/statementsonstandardsfortaxIRSs/pages/default.aspx

• Although the SSTS technically only apply to AICPA members, as a practical matter they effectively 
have the force of law because many state boards of accountancy have adopted similar rules, and 
courts apply the policies underlying the SSTS in gauging all tax practitioners’ conduct.

• Tort, contract, agency, and fiduciary responsibility law, etc.

https://www.irs.gov/pub/irs-utl/revised_circular_230_6_-_2014.pdf
http://www.aicpa.org/interestareas/tax/resources/standardsethics/statementsonstandardsfortaxIRSs/pages/default.aspx


IRS Circular 230 applies to “Practice Before IRS”

• All matters connected with presentation to IRS of client’s rights, privileges, or 
liabilities

• Includes, but not limited to 
– preparing documents (generally NOT returns)
– filing documents (generally NOT returns)
– corresponding and communicating with IRS
– rendering certain written advice
– representing client at conferences, meetings, and hearings with IRS
– may include serving as in-house counsel

• Attorneys, CPAs, etc. authorized to practice before IRS
• If prepare returns for compensation must have Preparer Tax Identification 

Number (PTIN)



Discreditable Acts in Tax Practice

1. Misappropriated a client’s tax refund 
check or deposited it into the 
accountant’s own bank account.

IRS rules state that the following discreditable acts can terminate a tax practitioner’s 
eligibility to engage in tax practice:
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Discreditable Acts in Tax Practice

1. Misappropriated a client’s tax refund 
check or deposited it into the 
accountant’s own bank account.

2. Charged an excessive, or unconscionable, 
fee for representing clients in connection 
with tax disputes.

3. Committed a tax-related criminal offense 
or an offense involving dishonesty or 
breach of trust.

4. Knowingly gave false or misleading 
information in connection with a federal 
tax matter.

5. Refused to return client-prepared records 
that a client needed to comply with its 
tax reporting obligation, even if the client 
owed unpaid accounting fees.

6. Attempted to influence IRS employees 
through intimidation or by offering 
inducements.

7. Used abusive language or other 
contemptuous conduct in connection 
with practice before the IRS.

8. Engaged in a pattern of providing false or 
incompetent opinions in federal tax law 
matters.

IRS rules state that the following discreditable acts can terminate a tax practitioner’s 
eligibility to engage in tax practice:



Contingent Fees in Tax Practice

• Contingent fees prohibited except for

– Amended returns in narrow circumstances 

– Claim for credit or refund of interest or penalties

– Judicial proceeding



Conflicts of Interest in Tax Practice

• Normally, no representation is permitted if conflict exists because of
– (1) fiduciary duty of loyalty to client; and 
– (2) duty to protect client confidences

• Conflict can be either
– Client A and Client B have potential adverse interests; or
– You and client have potential adverse interests

• e.g. you prepared return under examination or provided transactional advice

• Circular 230 allows representing clients with conflicting interests if 
– (1) reasonably believe can provide competent and diligent representation to each affected client, 
– (2) not prohibited by law, AND 
– (3) all directly interested parties expressly consent after full disclosure. 

• Consent must be in writing

• Each spouse is separate client even if joint return filed 
• Must ensure both spouses understand 

– (1) communication from spouse A is not confidential from spouse B, and 
– (2) if dispute arises between spouses you cannot represent either spouse



Confidentiality in Tax Practice 

• AICPA Code: “A member in public practice shall not disclose any 
confidential client information without the specific consent of the client”

• Applies “not only to matters communicated in confidence by the client but 
also to all information relating to the representation, whatever its source”

• Duty of confidentiality continues in perpetuity; it does not end with 
– termination of representation 
– death of client, or
– client has disclosed matter to others

• Legal counsel should be retained if court or government agency seeks such 
information from the accountant.



Confidentiality in Tax Practice 

• IRC § 7216 -- return preparers who knowingly or recklessly make unauthorized 
disclosures or use information furnished in connection with preparation of 
return are subject to criminal sanctions (imprisonment)
– Misdemeanor, with maximum penalty of up to one year imprisonment or fine of not 

more than $1,000, or both, together with costs of prosecution

• IRC § 6713(a) -- civil penalty for unauthorized disclosure or use of information 
furnished in connection with preparation of return
– Penalty is $250 for each disclosure or use, not to exceed $10,000 per year

• ‘‘Tax return information’’ includes all information obtained from client or other 
sources in any form or manner used to prepare return or obtained in connection 
with return preparation
– Includes all computations, worksheets, and printouts preparers create; correspondence 

from IRS during preparation, filing, and correction of returns; statistical compilations of 
tax return information; tax return preparation software registration information, etc.



Duty to Provide Information to IRS

• IRS may request records or information (hereafter “records”) from 
either your client (more frequent) or you
– YOUR records are subject to IRS summons/subpoena

• If IRS requests records from client, client must provide them unless 
they are privileged 

• If requested records are not within client’s possession or control, 
must make reasonable inquiry of client regarding who may possess 
or control such records and inform IRS thereof 

• May not interfere with IRS attempt to obtain records from third 
party



Duty to Provide Information to IRS

• If IRS requests records from you—
– Because of Duty of Confidentiality, accountant may be liable for damages 

or professional discipline if voluntarily provide information to IRS without 
client approval

– Absent summons or subpoena, do not turn over records without informed 
client permission

– If receive summons or subpoena, obtain legal counsel and turn over non-
privileged records
• Prepare privilege log of withheld documents and inform IRS that privileged 

documents withheld

– Do not turn over privileged records unless ordered by court to do so



Whistleblowing in Tax Practice, The American View 

American view regarding whether tax practitioners may divulge 
client improprieties:
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client improprieties:

– Tax accountants must carefully consider their duty of confidentiality 
under the Code of Conduct before becoming a whistleblower and 
must be careful to comply with federal and state tax laws that protect 
taxpayer privacy.  This generally precludes whistleblowing by tax 
practitioners. 



Whistleblowing in Tax Practice, The American View 

American view regarding whether tax practitioners may divulge 
client improprieties:

– Tax accountants must carefully consider their duty of confidentiality 
under the Code of Conduct before becoming a whistleblower and 
must be careful to comply with federal and state tax laws that protect 
taxpayer privacy.  This generally precludes whistleblowing by tax 
practitioners. 

– Legal counsel should be retained.



Impact of Sox on Tax Practitioners

1. Taxpayer advocacy in a judicial 
or administrative hearing (e.g. 
IRS Appeals)

Under SOX, Audit firms may NOT provide the following tax 
services to Audit clients:
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Impact of Sox on Tax Practitioners

1. Taxpayer advocacy in a judicial 
or administrative hearing

2. Taxpayer representation in an 
IRS audit

3. Tax return preparation for 
executives involved in a client’s 
financial reporting oversight 
process, such as the company 
CEO, CFO, and Controller

Under SOX, Audit firms may NOT provide the following tax 
services:

However, an auditor may provide tax return preparation and advisory 
services to an audit client, as long as the Audit Committee 
preapproves these services.



When Tax Professionals Must Verify Client Information

Unlike auditors, tax professionals generally do NOT have a duty to verify that client information is accurate.

Accountants generally may “in good faith rely, without verification, on 
information furnished by the taxpayer or by third parties”.
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Unlike auditors, tax professionals generally do NOT have a duty to verify that client information is accurate.



When Tax Professionals Must Verify Client Information

Accountants generally may “in good faith rely, without verification, on 
information furnished by the taxpayer or by third parties”.

Return preparers should review a client’s prior-year tax returns to see if 
amounts claimed this year are consistent with corresponding items 
claimed in earlier years.

However, tax professionals have a duty to verify information furnished by 
a client when such information “appears to be incomplete, inaccurate, or 
inconsistent . . . on its face” or information appears to be unreliable 
based on “other facts known” to the tax return preparer.  

Unlike auditors, tax professionals generally do NOT have a duty to verify that client information is accurate.



Use of Reasonable Estimates for Return Preparation

1. A return preparer should NOT present estimated amounts in a manner 
that creates a “misleading impression about the degree of factual 
accuracy” present.
– e.g., if estimate $1,000, cannot state $985.42

Accountants generally may prepare tax returns based on reasonable client estimates. 
However, use of client estimates is subject to three important limitations:



Use of Reasonable Estimates for Return Preparation

1. A return preparer should NOT present estimated amounts in a manner 
that creates a “misleading impression about the degree of factual 
accuracy” present.
– e.g., if estimate $1,000, cannot state $985.42

2. When estimates are so extensive that the overall accuracy of a tax 
return is in doubt, a tax return should disclose the use of estimates.  
– e.g., if client did not receive information from a partnership or other pass-through entity, so 

the client’s profit share had to be estimated, must make disclosures prescribed in relevant 
Treasury Regulations

Accountants generally may prepare tax returns based on reasonable client estimates. 
However, use of client estimates is subject to three important limitations:



Use of Reasonable Estimates for Return Preparation

1. A return preparer should NOT present estimated amounts in a manner 
that creates a “misleading impression about the degree of factual 
accuracy” present.
– e.g., if estimate $1,000, cannot state $985.42

2. When estimates are so extensive that the overall accuracy of a tax 
return is in doubt, a tax return should disclose the use of estimates.  
– e.g., if client did not receive information from a partnership or other pass-through entity, so 

the client’s profit share had to be estimated, must make disclosures prescribed in relevant 
Treasury Regulations

3. The use of estimates is prohibited altogether for specified expense 
activities in which taxpayers commonly exaggerate deduction claims.
– e.g., charitable contributions, entertainment expenses

Accountants generally may prepare tax returns based on reasonable client estimates. 
However, use of client estimates is subject to three important limitations:



Tax Position Standards

Five alternative labels (standards) have traditionally been applied in characterizing the 
likelihood of a tax return position being upheld:

1. Not Frivolous:  A tax position is frivolous 
if a person asserts an obviously improper 
position out of a desire to “delay or 
impede” the administration of our tax 
system.
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Tax Position Standards

Five alternative labels (standards) have traditionally been applied in characterizing the 
likelihood of a tax return position being upheld:

1. Not Frivolous:  A tax position is frivolous 
if a person asserts an obviously improper 
position out of a desire to “delay or 
impede” the administration of our tax 
system.

2. Reasonable Basis:  There is at least 20%
chance that a tax position, if challenged, 
would be upheld in a judicial or 
administrative hearing.

3. Realistic Possibility of Success:  There is 
at least one in three chance that a tax 
position, if challenged, would be upheld 
in a judicial or administrative hearing.

4. Substantial Authority:  There is at least 
40% chance that a tax position, if 
challenged, would be upheld in a judicial 
or administrative hearing.

5. More Likely Than Not:  There is a greater 
than 50% chance that a tax position, if 
challenged, would be upheld in a judicial 
or administrative hearing.



Generalizations for Tax Position Standards

• A tax return preparer ordinarily should apply the Substantial 
Authority standard.

– Thus, if a tax position has a roughly 40% or greater chance of being 
sustained, it usually is ethical to assert it.



Generalizations for Tax Position Standards

• A tax return preparer ordinarily should apply the Substantial 
Authority standard.

– Thus, if a tax position has a roughly 40% or greater chance of being 
sustained, it usually is ethical to assert it.

• Even if a tax position lacks substantial authority, a taxpayer still 
may assert it as long as the lower Reasonable Basis (20%)
standard is met AND the taxpayer prominently discloses in its 
tax filing all relevant facts relating to its tax position.



Generalizations for Tax Position Standards

Chance of Tax Position Being Upheld Should Tax Position be Claimed?

40%
Yes.
Tax positions with at least a 40% chance of being upheld 
usually may be claimed without special disclosures. 
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Generalizations for Tax Position Standards

Chance of Tax Position Being Upheld Should Tax Position be Claimed?

< 20%
No.
Tax positions with less than a 20% chance of success should 
not be claimed.

20%-40%

Yes.
Tax positions with between a 20% and 40% chance of being 
upheld may be claimed as long as these positions are 
prominently called to the IRS’ attention.

40%
Yes.
Tax positions with at least a 40% chance of being upheld 
usually may be claimed without special disclosures. 



Generalizations for Tax Position Standards

Chance of Tax Position Being Upheld Should Tax Position be Claimed?

< 20%
No.
Tax positions with less than a 20% chance of success should 
not be claimed.

20%-40%

Yes.
Tax positions with between a 20% and 40% chance of being 
upheld may be claimed as long as these positions are 
prominently called to the IRS’ attention.

40%
Yes.
Tax positions with at least a 40% chance of being upheld 
usually may be claimed without special disclosures. 

> 50%
For tax shelters and other potentially abusive transactions, 
the More Likely Than Not standard applies.



Questionable Tax Position

A tax professional who either advises a client regarding a QTP 
or prepares a return with a QTP must inform the client about 
the penalties that may apply and the opportunities to avoid 
them by making appropriate tax return disclosures.



Tax Position Ethics

• A tax advisor may NOT ethically recommend a tax position that 
fails to comply with the SPIRIT of the law, even if it complies 
with the LETTER of the law.  

• A tax advisor may NOT ethically recommend position due to 
improbability of audit or detection

– Should consider likelihood that taking position will raise audit 
likelihood



Weak Facts / Adverse Legal Authorities

• No duty to disclose weak facts to IRS (unless IRS asks related 
question); however, cannot mislead IRS either affirmatively or 
by silence

• No duty to disclose adverse legal authorities unless before 
court

– If before court, must disclose adverse precedential legal authorities

– May be better strategically to disclose and distinguish



Non-Numerical Questions

Non-Numerical questions on a tax return may generally not 
be answered as long as a specific statute or regulation does 
not mandate that taxpayers must answer the question.

True or False 
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1. Major errors should be corrected; minor ones do not necessarily have 
to be corrected.  

When a tax professional discovers an unintentional error in a client’s prior-year tax 
return, they should take the following actions:
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Unintentional Error in Previous Tax Return

1. Major errors should be corrected; minor ones do not necessarily have 
to be corrected.  

2. Upon discovering a material error in a previously filed tax return, an 
accountant should inform the taxpayer of the error, the potential 
consequences, and the recommended corrective action.  

3. The CLIENT has the ultimate responsibility for filing an amended tax 
return.  
– If a client refuses to correct an erroneous tax filing, a tax practitioner should consider terminating 

the professional relationship, but is not compelled to do so.

When a tax professional discovers an unintentional error in a client’s prior-year tax 
return, they should take the following actions:



Unintentional Error in Previous Tax Return

4. If the client relationship survives, a tax practitioner must make sure 
that the original error is not perpetuated in subsequent years.

When a tax professional discovers an unintentional error in a client’s prior-year tax 
return, they should take the following actions:



Unintentional Error in Previous Tax Return

4. If the client relationship survives, a tax practitioner must make sure 
that the original error is not perpetuated in subsequent years.

5. If a tax practitioner is representing a client in an administrative 
proceeding, they have an absolute duty to be truthful and should 
request the client’s permission to correct any factual inaccuracies made 
to the Appeals Officer.  
– If the client refuses, the tax practitioner strongly must consider withdrawing as the client’s 

representative. 

When a tax professional discovers an unintentional error in a client’s prior-year tax 
return, they should take the following actions:



Intentional Error in Previous Tax Return

1. Inform the client of the penalties associated with filing a fraudulent 
return.  

When a tax professional discovers an intentional error in a client’s prior-year 
tax return, they should take the following actions:



Intentional Error in Previous Tax Return

1. Inform the client of the penalties associated with filing a fraudulent 
return.  

2. Immediately refer client to a CRIMINAL TAX attorney.  

When a tax professional discovers an intentional error in a client’s prior-year 
tax return, they should take the following actions:



Intentional Error in Previous Tax Return

1. Inform the client of the penalties associated with filing a fraudulent 
return.  

2. Immediately refer client to a CRIMINAL TAX attorney.  

3. Confidentiality rules still prevent the tax practitioner from informing 
a taxing authority, unless a client grants permission or the law 
compels disclosure.

When a tax professional discovers an intentional error in a client’s prior-year 
tax return, they should take the following actions:



Civil Penalties

• IRC § 6695(a): Failure to furnish copy of return to client, $50 for each failure, not 
to exceed $25,000 per year

• IRC § 6695(b): Failure to sign return, $50 for each failure, not to exceed $25,000 
per year

• IRC § 6695(c): Failure to furnish PTIN, $50 for each failure, not to exceed $25,000 
per year

• IRC § 6695(d): Failure to retain copy of return, $50 for each failure, not to exceed 
$25,000 per year

• IRC § 6695(g): Failure to comply with Earned Income Tax Credit due diligence 
requirements, $100 for each failure

• IRC § 6701: Aiding and abetting understatement of tax liability, $1,000 for each 
failure ($10,000 for corporate returns)



Criminal Sanctions

• IRC § 7206(1) — making false statement
• IRC § 7206(2) — aiding and abetting preparation or presentation of 

false returns or documents
• IRC § 7207 — submitting false documents
• I8 USC § 1001 – making false statement to federal employee, even 

if NOT under oath
• 18 USC § 371 — Conspiracy
• Mail Fraud, Wire Fraud, Money Laundering



Federally Authorized Tax Practitioner Privilege 

In general, federal law does not shield 
communications between an accountant 
and client from disclosure.  

– An accountant typically can be 
compelled to testify about client 
communications in a federal court 
matter, even if the accountant and 
client reside in a state that recognizes 
a state accountant-state privilege.



Federally Authorized Tax Practitioner Privilege 

In general, federal law does not shield 
communications between an accountant 
and client from disclosure.  

– An accountant typically can be 
compelled to testify about client 
communications in a federal court 
matter, even if the accountant and 
client reside in a state that recognizes 
a state accountant-state privilege.

As a limited exception, IRC § 7525(a) (Later 
slide) establishes a privilege that protects 
CPAs from having to reveal client 
communications involving routine federal 
tax advice.



IRC § 7525(a)
IRC § 7525(a)states:

(a)  UNIFORM APPLICATION TO TAXPAYER COMMUNICATIONS WITH FEDERALLY AUTHORIZED PRACTITIONERS.--

(1)  GENERAL RULE.-- With respect 
to tax advice, the same common 
law protections of confidentiality 
which apply to a communication 
between a taxpayer and an 
attorney shall also apply to a 
communication between a 
taxpayer and any federally 
authorized tax practitioner to the 
extent the communication would 
be considered a privileged 
communication if it were between 
a taxpayer and an attorney.
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(B)  any noncriminal tax 
proceeding in Federal court brought 
by or against the United States.



IRC § 7525(a)
IRC § 7525(a)states:

(a)  UNIFORM APPLICATION TO TAXPAYER COMMUNICATIONS WITH FEDERALLY AUTHORIZED PRACTITIONERS.--

(1)  GENERAL RULE.-- With respect 
to tax advice, the same common 
law protections of confidentiality 
which apply to a communication 
between a taxpayer and an 
attorney shall also apply to a 
communication between a 
taxpayer and any federally 
authorized tax practitioner to the 
extent the communication would 
be considered a privileged 
communication if it were between 
a taxpayer and an attorney.

(2)  LIMITATIONS.-- Paragraph (1) 
may only be asserted in--

(A)  any noncriminal tax matter 
before the Internal Revenue Service; 
and

(B)  any noncriminal tax 
proceeding in Federal court brought 
by or against the United States.

(3)  DEFINITIONS.-- For purposes of this 
subsection--

(A)  FEDERALLY AUTHORIZED TAX 
PRACTITIONER.-- The term "federally 
authorized tax practitioner" means any 
individual who is authorized under Federal 
law to practice before the Internal 
Revenue Service if such practice is subject 
to Federal regulation under section 330 of 
title 31, United States Code.

(B)  TAX ADVICE.-- The term "tax advice" 
means advice given by an individual with 
respect to a matter which is within the 
scope of the individual's authority to 
practice described in subparagraph (A). 



IRC § 7525(a)

Applies ONLY to non-criminal federal 
tax case.
Cannot be asserted
• In federal criminal tax case
• In federal non-tax case

• e.g., if SEC makes demand on 
accountant, privilege will not 
apply; worse yet, once 
disclosure occurs, question 
arises whether privilege waived 
as result of disclosure

• Case with other government or 
private litigant  

• For advice given in connection with 
tax shelters



IRC § 7525(a)

Applies ONLY to non-criminal federal 
tax case.
Cannot be asserted
• In federal criminal tax case
• In federal non-tax case

• e.g., if SEC makes demand on 
accountant, privilege will not 
apply; worse yet, once 
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Commentators generally agree IRC §
7525 does more harm than good 
• Nevertheless, accountants need to 

inform clients of what it protects, 
what it does not protect, and how 
to protect privilege

• Non-lawyer tax practitioners 
should address privilege and its 
limitations in engagement letters



IRC § 7525(a)

Applies ONLY to non-criminal federal 
tax case.
Cannot be asserted
• In federal criminal tax case
• In federal non-tax case

• e.g., if SEC makes demand on 
accountant, privilege will not 
apply; worse yet, once 
disclosure occurs, question 
arises whether privilege waived 
as result of disclosure

• Case with other government or 
private litigant  

• For advice given in connection with 
tax shelters

Commentators generally agree IRC §
7525 does more harm than good 
• Nevertheless, accountants need to 

inform clients of what it protects, 
what it does not protect, and how 
to protect privilege

• Non-lawyer tax practitioners 
should address privilege and its 
limitations in engagement letters

Kovel:  Accountants can be brought 
within attorney–client privilege if 
employed by attorney to aid in 
rendering legal services to client



Attorney-Client Privilege

Wigmore's definition of attorney-client privilege, which is 
frequently quoted in cases, provides: 

“Where legal advice of any kind is sought from a 
professional legal adviser in his capacity as such, the 
communications relating to that purpose, made in 
confidence by the client, are at his instance 
permanently protected from disclosure by himself or 
by the legal adviser, except the protection be waived.”

John Henry Wigmore
Jurist



Attorney-Client Privilege

• Purpose to obtain LEGAL advice, as opposed to investment or business 
advice, etc.

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the 

communications relating to that purpose, made in confidence by the client, are at his instance permanently protected from disclosure by 
himself or by the legal adviser, except the protection be waived.”



Attorney-Client Privilege

• Mere preparation of returns NOT legal advice within scope of 
privilege because primarily Accounting service. 

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the 

communications relating to that purpose, made in confidence by the client, are at his instance permanently protected from disclosure by 
himself or by the legal adviser, except the protection be waived.”



Attorney-Client Privilege

• Mere preparation of returns NOT legal advice within scope of 
privilege because primarily Accounting service. 

• However, ADVICE relating to return position may be protected.

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the 

communications relating to that purpose, made in confidence by the client, are at his instance permanently protected from disclosure by 
himself or by the legal adviser, except the protection be waived.”



Attorney-Client Privilege

– Mere transfer of client’s books and records to attorney does NOT 
bring them within attorney–client privilege.

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications 
relating to that purpose, made in confidence by the client, are at his instance permanently protected from disclosure 

by himself or by the legal adviser, except the protection be waived.”



Attorney-Client Privilege

• Without presence of strangers
• Not communicated to outside parties 
• Client must intend and expect communications will remain confidential 

and not be communicated to third parties

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications relating to that 

purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the 

legal adviser, except the protection be waived.”



Attorney-Client Privilege

Privilege extends to advice given by attorney to client and papers prepared 
by attorney for purpose of advising client

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications relating to that 

purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal 

adviser, except the protection be waived.”



Attorney-Client Privilege

• Voluntary disclosure of privileged communication waives privilege with respect to all 
communications between himself and that same attorney on same subject 
– Privilege waived if fail to object or affirmatively consent to disclosure
– Privilege waived if permit another to disclose communications to third parties    

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications relating to that 
purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal adviser, 

except the protection be waived.”



Attorney-Client Privilege

• Voluntary disclosure of privileged communication waives privilege with respect to all 
communications between himself and that same attorney on same subject 
– Privilege waived if fail to object or affirmatively consent to disclosure
– Privilege waived if permit another to disclose communications to third parties    

• Need NOT have intended to waive privilege for disclosure to cause waiver
• Need NOT have even intended to make the disclosure; inadvertent disclosure can cause waiver of the 

privilege
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purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal adviser, 

except the protection be waived.”
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purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal adviser, 

except the protection be waived.”

• Fed. R. Evid. 502(b) provides privilege not waived if: (i) disclosure was 
INadvertent; (2) reasonable steps to prevent disclosure; and (3) reasonable steps 
to rectify error
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confidentiality
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Attorney-Client Privilege

“Where legal advice of any kind is sought from a professional legal adviser in his capacity as such, the communications relating to that 
purpose, made in confidence by the client, are at his instance permanently protected from disclosure by himself or by the legal adviser, 

except the protection be waived.”

• Fed. R. Evid. 502(b) provides privilege not waived if: (i) disclosure was 
INadvertent; (2) reasonable steps to prevent disclosure; and (3) reasonable steps 
to rectify error

• Disclosure to government agency may waive privilege 
– D.C. Circuit held voluntary disclosure to SEC waived privilege despite SEC promise of 

confidentiality

• Disclosure to obtain non-legal assistance may waive privilege 
– Second Circuit held disclosure to underwriters and outside auditors waived privilege 
– Fifth Circuit held disclosure of in-house counsel's tax analysis to outside auditors waived 

privilege     

• Disclosure to corporate employees other than those who have need to know 
may waive privilege



Best Practices
• New clients 

– Only accept clients qualified to represent
– Speak with prior representatives to ascertain potential issues 
– Prospective client who talks poorly of last representative(s) likely will include you in list next year 

• Limit nature and scope of services to be provided in engagement letter
– Separate engagement letter for each engagement
– Do not exceed scope of engagement letter without another engagement letter

• There are no hypothetical questions 
– Do not respond unless confident have all relevant facts
– Responses should be in writing, limited to facts presented, and recite your understanding of facts
– Off-the-cuff advice and quick e-mail responses may suffice for IRC § 6694 and Circular 230 to 

apply

• Establish checklists for preparation and advice — and follow system 
– e.g. checklists, review of prior year’s return, review procedures

• E-mails live forever 



Thanks for your attention!!!




